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Historical Background

The International telecommunications Regulations (ITRs) are a part of the basic instruments of the ITU and are binding on Member States.  They regulate the operation and provision of international telecommunication services as well as the transport means used to provide such services.

The current regulations were approved at the World Administrative Telegraph and Telephone Conference (Melbourne, 1988) (WATTC-88).  Its purpose was to update the previous set of regulations governing the telegraph and telephone services that were drawn up in 1973.

The results of WATTC-88 were considered crucial in bringing the ITRs up to date in the rapidly evolving telecommunications environment.  However, since 1988, much has changed again, with most major telecommunications operators now privately owned.  The separation of regulatory and operational functions, the remarkable growth of the Internet, and significant technological advancements have also changed the international telecommunications landscape.

Even more significant was the fact that more than 130 ITU Member States now have market-opening obligations under the General Agreement on Trade in Services (GATS) of the World Trade Organization (WTO).  Furthermore, some 70 have also filed schedules of commitments on basic telecommunications.

Some Member States (led by Australia) have been trying to convince the ITU that certain provisions of the ITR are in conflict with these WTO commitments.  For example, the provisions in Section 6.1 of Article 6 that states that the price for an international call should be approximately equal in both directions could be interpreted as limiting the scope of competition.  Similarly, the provisions of Section 3.3 of Article 3 on mutual agreement between the origin and destination operators on the route to be used for international telecommunication traffic appears to mitigate against efficient, least-cost routing of traffic.

The issue emerged for consideration at the 1998 ITU Plenipotentiary Conference (Plenipot) in Minneapolis.

Resolution 79 of the 1998 Plenipot instructed the ITU Secretary General, in consultation with the Director of TSB and a balanced group of international experts, to advise the Council on any action the Union should take in relation to the ITRs.

In May 1999, the ITU Council appointed a group of 19 experts to:

· Undertake an exploratory study of the evolution of the respective roles and responsibilities of member States and Sector members as regards the regulation and operation of international telecommunications services;

· Consider the wider context of multilateral treaty obligations that affect member States and those they regulate;

· Review the extent to which the current needs of Member States are reflected in the basic instruments of the Union and in particular the ITRs;

· Report to the Council by year-end 2000, and advise the Council of any action that the Union could decide to take, including the convening of a world conference on international telecommunications, in order to define further the relations between member States and recognized operating agencies as regards the regulation and operation of international telecommunications services.

In addition to appointing the Experts Group, the Council discussed in a preliminary manner several potential scenarios for dealing with the ITR issue.

The first potential scenario would be a status quo approach.  This approach would presume that the flexibility afforded in Article 9 is sufficient to cover most cases of competition and convergence.  This view holds that there is danger in re-opening the debate over the compromise language reached at the Melbourne conference, and it would expose differences of opinion over issues such as whether call-back should be allowed, how quickly the accounting-rate system should be reformed, and the classification of VoIP.  It is very possible that such an attempt to revise the ITR could end in a stalemate, and it may be better to leave the whole package alone as it stands at the present time.

A second scenario would dismantle the ITR in their current form, and attempt to incorporate the main regulatory elements (which may apply to member States) worth retaining into the ITU Constitution and Convention.  It would incorporate other elements, applying both to Member States and telecommunications operators, into Resolutions or Recommendations.

A third scenario would revise the ITR, in order to update them and bring them into line with current market trends.  This may be a partial or radical revision, from eliminating a few paragraphs to creating a new framework of higher-level policy principles, i.e. like the WTO reference paper.

The third scenario would require convening a World Conference on International Telecommunications (WCIT), which can only be authorized by a plenipotentiary conference.  The next opportunity to approve convening such a conference would be at the 2006 plenipotentiary. 

The Meeting of the Experts Group

The Experts Group, chaired by Roy Blane of INMARSAT (U.K.) met during November 8-10, 1999 in Geneva.  The meeting made limited progress.  After the discussions, the Experts Group noted four options for dealing with the issue:

Option 1: 
Terminate ITRs, thereby releasing parties from any further obligations to perform.  According to legal experts, Plenipot 2002 can take such a decision, and would most likely enter into force in 2004.

Option 2:
Update the ITRs by developing a new regulatory framework.  This can only be done by a full WCIT and only a Plenipot can convene a WCIT.

Option 3:
Full or partial integration of ITRs into the CS/CV.  If a full integration is agreed to, the CS/CV could be amended, which the Plenipot has the power to do on its own.  If a partial integration is agreed to, and part of the ITRs remain a treaty, then a WTIC is required.  The legal implications of both of the above still need to be examined closely.

Option 4:
Wait and see.  This would defer modifications of ITRs for a few more years, following conclusion of the next WTO round.  This course of [non] action would also recognize that further beneficial developments could be expected from the proliferating international operators and service providers.  The United States is championing this view.

The May 2000 meeting of the Council acknowledged the results of the Experts Group, together with the fact that no consensus could be reached as to what to do with the ITRs.  It put forward the following proposals for consideration by the Secretary-General:

(1) Due to a lack of consensus, further study is required.  It is too early to make recommendations to the Plenipotentiary Conference as to whether a WCIT should be convened.

(2) The Secretary-General would invite “volunteers” among Council members to prepare texts for consideration by Council in 2001.  These proposed texts could be suggested revisions to the Constitution and Convention to incorporate those treaty-level commitments contained in the ITRs which are not already covered and which they would like to see retained.

(3) The Secretary-General would invite ITU-T study groups to consider whether certain administrative or operational elements of the ITRs, which fall within their responsibilities, are still valid and to examine the possible consequences of converting the ITR text to the form of a Recommendation.

(4) The ITU membership may wish to explore those emerging policy issues which are not adequately dealt with in the current ITRs or other legal texts, and which may require the development of shared views among ITU Member States and Sector members.

ITU Plenipotentiary (Marrakech, 2002) Takes up the Issue

No progress was made on the ITR issue until it was taken up by the 2002 Marrakech Plenipotentiary.  After extensive discussions, the meeting approved Resolution 121. The resolution acknowledged that the Expert Group was unable to reach a consensus, but resolved that the review process should continue. It instructed the Council to establish a working group of legal, regulatory and technical experts who would:

(1) Take into account the work done so far, including all documentation submitted on this topic to the Plenipotentiary meeting;

(2) Study the ITRs and prepare recommendations on which provisions, if any, should be terminated, retained in the ITRs, transferred to the Constitution or Convention, or embodied in ITU Recommendation:

(3) Prepare recommendations of required draft texts for amending the Constitution and Convention, if deemed appropriate;

(4) Consider whether there is a need for new provisions in the ITRs, which would be dealt with at a world conference on international telecommunications;

(5) Identify new issues, if any, that may be the subject of ITU Recommendations;

(6) Report to the Council annually on its progress with respect to the issues referred to above, including those conclusions of the group that could form the basis for the Recommendations of the Three ITU sectors;

(7) Prepare a final report, at the latest by the 2005 session of Council, for transmission to the 2006 plenipotentiary conference.

Recent Developments

It was not until the very end of Council 2003, that a volunteer was found to chair the Working Group. Egypt nominated, and the Council approved, Mr. Alaa Fahmy, the Executive President of the Egyptian Telecommunications Authority to lead this effort.

The first face-to-face meeting was held June 7-8, 2004 in Geneva. The group affirmed that the seven points above (approved under Res. 121) would be their term of reference. The group also agreed on working methods, and established three sub-groups to address specific parts of their mandate. The groups, together with coordinators are as follows:

· Sub-group 1, coordinated by Mr. Vincent Affleck, UK – analyze past work and contributions submitted;

· Sub-group 2, coordinated by Dr. Raymond Mfungahema, Tanzania – study the ITRs and prepare recommendations on which provisions, if any, should be terminated, retained in the ITRs, transferred to the Constitution or Convention, or embodied in ITU Recommendations;

· Sub-group 3, coordinated by Mr. Herbert Marks, U.S. – consider whether there is a need for new provisions in the ITRs and identify new issues that may be the subject of future ITU Recommendations.

The meeting elected the three coordinators as Vice Chairmen of the Working Group on ITRs.

The meeting also agreed to prepare a report to Council 2005 for transmission to the 2006 Plenipotentiary Conference, which addresses:

· Which provisions of the ITRs, if any, should be terminated, retained in the ITRs, transferred to the Constitution or Convention, accompanied by draft text;

· Whether there is a need for new provisions in the ITRs, Constitution or Convention, accompanied by draft text;

· Identify new issues, if any, that may be subject of ITU Recommendations (including issues that may be removed from the ITR to ITU Recommendations).

The work of sub-group 1 has begun, by Mr. Affleck identifying existing documents from previous efforts, which have concrete proposals to be taken as baseline documents. Comments and contributions have been invited from Member States on these documents and their conclusions. Sub-group 1 will complete its work and submit its final report by September 30, 2004.

The June meeting also approved a questionnaire on the ITRs, which was mailed to Member States by the Secretary General on June 22. The questionnaires need to be completed and returned to the ITU by September 15. Sub-group 2 will then analyze and forward the results to the full working group.

The working group also agreed at its June meeting to hold its second session December 6-7, 2004, to consider the responses to the questionnaire, contributions from member States and other parties and sub-group 1’s report and begin drafting the report to Council 2005. The deadline for written contributions to this meeting is November 15, 2004.

The deadline of February 15, 2005 was set for sub-groups 2 and 3 to submit recommendations to the Working Group.

It was also agreed to hold a third meeting in early March 2005 to review the recommendations of sub-groups 2 and 3 and to finalize the report to Council.

The final report will be submitted to Council by March 31, 2005.

The 2006 Plenipotentiary Conference will then decide how to proceed.
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